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STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter the Pet i t ion

'JACK & EDITH SCIIMUCKLER

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (x) 22 of the
Tax Law for the Year(si  1965.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

;TANET MACK , being duLy sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over L8 years of

age, and that on the 7th day of January ,  L975, she served the within

Notice of Decision *p6<9nfts!!tggg6gg} by (certified) maiL upon .IACK & EDITH SCHI'IUCKLER

6rgt(RCAg|f6KFd*E:c6i the petitioner in the within

proceeding, by enclosing a true copy thereof in a. secureLy sealed postpaid

wrapper addressed as folLows: Mr. and Mrs. ,Iack Schmuckler
3671 Eludson Manor Terrace, Apt. 9-A

Bronx, New York

and by deposit ing same encLosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Post Off ice Depa,rtment within the State of New York.

That deponent further says that the said addressee is the €txlooeexrruOW

Drf l  pet i t ioner herein and that the address set forth on sald wraPper ls the last

known address of the 6tpgrcgesfaddxanxa**n) Petitioner.

of

o f

Sworn to before

o f

me this

d a y

AD-1 .30  (L174)

ilanuary ,  Lg75



STATE OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

JACK & EDITII SCIIMUCKLER

For  a  Redeterminat lon  o f  a  Def ic iency
a Refund of Personal Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

theTaxes under Art ic le 6* 22
Tax Law for the Year(t)< 1965.

o f

State of New York
County of Albany

;IANET MACK , belng duLy sworn, deposes and says tha.t

she is an employee of the Depa.rtment of Taxation and Flnancer over 18 years of

age, and that on the 23rdday of December ,  L974, she served the within

Norice of Decision kx>oeh?x0Rio€**soa by (certified) mail upon ;IACK & EDITH SCIIMUCKLER

Serrrxcofi.kJm<r*X the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postPald

hrrapper addressed as foLLows: Mr. and Mrs. Jack Schmuckler

I  S ick les  S t ree t ,  APt .  E-16

New York, New York l-0040

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United Srates Post Off ice Department withln the State of New York.

That deponent further says that the said addressee is the *mgmfigo$*jc€.

;gf)  pet i t ioner herein and that the address set forth on said l i l raPPer is the last

knornm address of the *lotxxxeoex*!g<:o*><8ho} petitioner.

Sworn to before me this

23rd da,y of

A D - 1 . 3 0  ( L / 7 4 )

enrber , L974-



STATE OF NEW YORK
STATE TAX COMMISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For a Redeterminat ion of a Def lc iency
a Refund of Personal Income
Taxes under Art ic le @ ZZ
Tax Law for the Yeat(x)< 1-965.

o f

State of New York
County of Albany

JANET MACK , belng duJ.y sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 23rd day of December ,  Lg74, she served the within

Notice of Decision &x*Dse:6c!{!a3*mi by (certified) mail- upon MEYER ROSH, ESQ.

(representat ive of)  the pet i t ioner in the within

proceeding, by encLosing a true copy thereof in a securely seal-ed PostPald
Meyer Rosh, Esq.

\ i l rapPer addressed as fol lows: Stein, Schwartz,  Chesir  & Rosh

565 Fif th Avenue

New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New Yotk.

That deponent further says that the said addressee is the (representa.tive

of) pett t ioner herein and that the address set forth on sald wraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

2 3 r d d a y  o f  D e c

In the Matter of the Pet l t ion

o f

JACK & EDITII SCHMUCKI,ER

or

the

AD-r- .30 (L/74)

r9l+.



STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O ,  P R E S I O E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9,  ROOM 2t+A
STATE CAMPUS

ALBANY, N.Y. l2U7

A R E A  C O O E  5 1 8

Df,llEr Albany, Nemr york
Drctt r ttr lt?a

sTATE TAX COMMtSSl0l{
I {EARII{G UNIT

E O W A R D  R O O K
3ECRETARY TO
c0MMt35 to t

AOORESS YOUR REPLY TO

i lR .  WRIGHT 457 '2655

MR. LEISNER 457-2657
MR.  COEURN 457 -2E96

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

Ir* rd llrrn ft{lt folmdtfrr
I tlctrlr: ttn$t, lFt, !-16
rrt, tbstr ilr lor|r 100{{)

Dr;r Ia. trd l|rr, tah[oihlrrr

Please take notice of the DffiIllf,
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section ||i fl$ of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within rl mAttr
f rom the date of  th is  not ice.

fnV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto T?y Pe addressed, to the undersigned.
These wil l  be referred to the proper pirty for
reply

Very truly yours,

Enc .

cc :  Pe t i t i one r '
Law Bureau

ru/Yh/-/,f-
f15rl O. lrlgbt
HEARING OFFICER

Representat ive

AD- t_. 12 (8/ 7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JACK & EDITH SCHMUCKLER

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the  Year  L965 .

DECISION

Jack and Edi th  Schmuckler  f i led a pet i t ion pursuant  to

sect ion 689 of  the Tax Law for  a  refund of  amounts paid under

a  No t i ce  o f  De f i c i ency  da ted  Februa ry  24 ,  1969 ,  i n  pe rsona l

income tax imposed under  Ar t ic le  22 of  the Tax Law for  the year

L965 .

In l ieu of  a  hear ing,  pet i t ioners have,  through the i r

a t to rney ,  Meyer  Rosh ,  Esg . ,  o f  S te in ,  Schwar t z ,  Ches i r  e  Rosh ,

submit ted the peLi t ion to  the State Tax Commiss ion on the f i le

of the Income Tax Bureau as supplimented by documents submitted

by  pe t i t i one rs .

The sa id f i le  and documents have been duly  examined and

cons idered .

ISSUE

The issue in  th is  case is  whether  medica l  expenses are

deduct ib le  when the taxpayer  receives sums in  set t lement  of

a lawsui t  for  the personal  in jur ies g iv ing r ise to  those medica l

expenses.
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FrNprNgs oF FACT

t.  Pet i t ioner,  Edi th schmuckler,  suf fered grave personal

in jur ies incl-uding a part ia l  amputat ion of  both legs,  Ets a

resul t  of  an automobi le accident on December 2,  1963. She was

hospi ta lLzed for  about  two years.

2 .  I n  1965 ,  pe t i t i one rs '  deduc ted  $ \2 '429 -38  on  the i r  New

York return as medica l  expenses out  o f  to ta l  medicaL exPenses

pa id  o f  $13 ,38 I . 66 .  Th i s  i nc l uded  $7 ,070 .50  f o r  doc to r  b i l l s

and  $5 ,977 .55  fo r  hosp i ta l  b i l l s  accumu la t i ng  s ince  1963 ,  because

o f  Mrs .  Schmuck le r ' s  i n ju r i es .

3.  In  prev ious years,  pet i t ioners had incurred and paid

hosp i t a l  b i | l s  o f  $18 ,236 .35  and  o the r  b i l l s  o f  abou t  $4 ,000 .00

because of  Mrs.  Schmuckler 's  in jur ies.  However ,  they had deducted

on ly  $966 .00  i n  1963  and  f i 4 ,7OO.66  i n  L964 .  I t  can  be  p resumed

that some of these previous years' bi l ls were compensated for

by medica l  insurance.

4. A lawsuit for recovery of damages for the personal

in jur ies to  Mrs.  Schmuckler  was inst i tu ted in  Supreme Cour t ,

New York County.  l l l re  compla int  asked for  damages of  $600,000.00.

The  de fenden ts  v re re  i nsu red  fo r  $150 ,000 .00 .  Th i s  su i t  was  neve r

t r i ed  bu t  a  se t t l emen t  was  a r r i ved  a t  i n  t he  amoun t  o f  $135 ,000 -00 .

A genera l  re lease was received wi th  no amount  be ing ident i f ied

for  medica l  expenses.  The net  recovery to  pet i t ioners,  a f ter

l ega l  f ees  and  cos ts ,  was  $87 ,959 .44 .

5. The refund requested of the payment under the deficiency

not ice re la tes to  only  that  par t  o f  the def ic iency denying a

deduc t i on  o f  med ica l  expenses  fo r  1965  o f  $L2  ' 479 .38  and  the
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adding to  income of  amounts received a l legedly  in  re imbursement

o f  med ica l  expenses  deduc ted  i n  p rev ious  yea rs  o f  $966 .00  fo r

1953  and  $4 ,7OO.66  fo r  L964 .  A  pa r t  o f  t he  de f i c i ency  re la t i ng

to the deduct ion of  s tate and local  income taxes is  not  contested.

The  de f i c i ency  no t i ce  as  i ssued  amoun ted  to  $1 ,669 .24  wL th  i n te res t

o f  $286 .22  to  Feb rua ry  24 ,  L969 ,  a l l  o f  wh ich  has  been  pa id .

CONCLUSIONS OF I,AW

The medica l  expenses here in  issue may be a l lowed.  Medica l

expenses are deduct ib le  in  the current  year  on ly  to  the extent

that they are not compensated for by insurance or othe::vuise.

( I .R .C .  5213  (a )  )  .  Any  amoun t  rece i ved  wh ich  i s  "a t t r i bu tab le

to, '  medica l  expenses deduct ib le  in  pr ior  years are inc luded in

income even i f  such amount  is  received as compensat ion for  per-

sona l  i n j u r i es .  ( r .R . c .  5104  (a )  )  .  ( u .S .  T reas .  Reg .  L .213 -1  (9 )  ;

Zeeman  v .  U .S . ,  395  F2d  861 ) ,  I t  has  been  he ld  tha t  a  cu r ren t

medica l  deduct ion is  not  a l lowable where hospi ta l  b i l ls  are

sat is f ied out  o f  the proceeds of  the set t lement  of  negl igence

ac t i ons  i n  cases  where  by  s t i pu la t i on  a  de fenden t ,  i n  e f fec t ,

re imbursed i tse l f  before paying the pta int i f f  (Benjamin D.  Morgan,

55 TC 376) ,  and s imi larLy i t  is  not  a l lowable where,  bY reason

o f  a  va l i d l y  f i l ed  hosp i ta l  l i en ,  t he  de fenden t ' s  paymen ts  were

f i r s t  app l i ed  to  ex i s t i ng  hosp i ta l  b i l l s  be fo re  be ing  re leased

uncond i t i ona l l y  t o  t he  p la in t i f f .  (Dan ie l  T .  Cooney ,  L97L  Tax

Court  memo dec.  2OL.)  fn  nei ther  of  these cases d id the taxpayer

have any "out-of -pocket"  expenses.  Genera l ly  where compensat ion

for  in jur ies does not  speci f ica l ly  des ignate medica l -  expenses

such compensat ion wi l l  be considered not  re la ted to  such expenses.

(Robe r t  O .  Deming ,  9  U .S .  Tax  Cou r t  383 . )
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DECTSION

The def ic iency is  recomputed to  be $16.50 p lus in terest

t o  Feb rua ry  24 ,1959  o f  $2 .83  f o r  a  t o ta l  o f  $19 .33 .  Sa id  sum

is due together  wi th  such fur ther  in terest  as shal1 be computed

under  sect ion 684 of  the Tax Law.

DATED: Albany, New York
December 23,  L974

STATE TAX COMMISSION

COMMISSIONER

SSIONER

COMMISSIONER
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